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1 . The art rejections over Keller in combination with several cited references are 
maintained. 

2. The new ground of rejection is made in view of Frognet et al (US 5,178,942). 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 13, 14, 16-18 and 20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Keller et al (US 5,691 ,0430) in view of Crighton et al (US 
6,235,143) and Kong et al (US 6,503,635). The art rejections are sustained for the 
following reasons. It appears that nothing in Applicants' specification discloses or 
suggests a modifier present in the core layer of the plastic film affects the novel or 
basic characteristics of Applicants' invention. Therefore, Applicant bears the burden 
in establishing that the modifier materially changes the characteristics of Applicants' 
invention (MPEP 21 12; In re Delaiarte 143 USPQ 256) in order to overcome the 
finding of obviousness. It is noted that the specification is completely silent as to the 
modifier; however, mere absence of the modifier is not basis for an exclusion. 
Accordingly, the language "consisting essentially of is treated as "comprising" until 
Applicants provide the evidence or declaration in establishing that the modifier 
materially changes the characteristics of Applicants 1 invention. Keller discloses a 
sealable opaque multilayer polypropylene film having a five-layer construction 
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meeting the claim limitations (column 7, lines 24-32). Keller discloses the core layer 
comprising a blend of an isotactic polypropylene homopolymer and a modifier; and 4 
to 8 wt % PBT as a cavitating agent (column 4, line 48, column 7, lines 17-18). Keller 
discloses the top skin layer comprising polypropylene and Si02 (column 8, line 29), 
the bottom skin layer comprising a terpolymer of ethylene-propylene-butylene 
(column 8, line 1), Si02 (column 8, line 29), 2000 to 15000 ppm silicone oil and 100 
to 5000 ppm crosslinked silicone (column 8, lines 40-64). Keller discloses the tie 
layers comprising propylene and at least one of the tie layers containing 4 to 15 wt 
% Ti02 (column 7, lines 25-27). Keller is silent as to methyl acrylate as an 
antiblocking agent. Crighton discloses a heat sealed polymeric film comprising a 
polymethacrylate antiblock agent in an amount of 500 to 6000 ppm in the skin layer 
of the film (column 2, lines 32-34 and 44). Therefore, it would have been obvious to 
one having ordinary skill in the art at the time the invention was made to have 
incorporated a polymethacrylate antiblock agent into the top skin layer motivated by 
the desire to obtain a film having good sealing with high slip on the heat seal jaws. 

Keller discloses the ethylene-propylene-butylene terpolymer of the bottom 
skin layer comprising 1-5 weight percent ethylene and 10-25 weight percent 
butylenes. Keller does not specifically disclose the melting point of the terpolymer of 
ethylene-propylene-butylene used in the bottom skin layer (column 8, line 1). Kong 
teaches that a multilayer film suitable as a packaging material comprises a skin layer 
including ethylene-propylene-butylene terpolymer that has a composition that is 
similar to the terpolymer composition disclosed in the Keller reference and exhibits a 
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melting point of 126°C (column 5, lines 40-45). It is noted that the reported melting 
point of 126°C is different from the melting point of 122.5°C required by the claims. 
However, differences in the melting point will not support the patentability of subject 
matter encompassed by the prior art unless there is evidence indicating such melting 
point is critical or provides unexpected results. Therefore, in the absence of 
unexpected results, it would have been it would have been obvious to one having 
ordinary skill in the art at the time the invention was made to use the ethylene- 
propylene-butylene terpolymer having the melting point instantly claimed because 
such a melting point is conventional to the ethylene-propylene-butylene terpolymer 
and Kong provides necessary details to practice the invention of Keller. The 
combination of all the cited references meets all the limitations of structure and 
chemistry required by the claims and thus the resulting film would inherently show 
an improved tear performance in a hot tack test. This is in line with In re Spada , 15 
USPQ 2d 1655 (1990) which holds that products of identical chemical composition 
can not have mutually exclusive properties. 

Since the concentration of the additives is a result-effective variable and 
would have been recognized by one skilled in the art to impart the physical 
properties of the film with respect to whiteness, opacity, gloss and sealing 
characteristics. Thus, in the absence of unexpected results, it would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
employ the film comprising additives that have the concentration instantly claimed 
for high whiteness, outstanding opacity, good gloss and excellent sealing properties 
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since it has been held that where the general conditions of a claim are disclosed in 
the prior art, discovering the optimum or workable ranges involved only routine skill 
in the art. In re Allen 1 05 USPQ 233. 

With regard to claims 16 and 20, Keller discloses a multiplayer film 
comprising each skin layer adjacent to the core layer having a thickness from 0.5 to 
3 microns (column 8, lines 22-25). Keller discloses a multiplayer film having a 
thickness ranging from 10 to 60 microns (column 9, lines 37-40). Since the thickness 
is a result-effective variable and would have been recognized by one skilled in the 
art to reduce the cost of the production while maintaining a multilayer film with 
excellent sealing properties. Thus, in the absence of unexpected results, it would 
have been obvious to one having ordinary skill in the art at the time the invention 
was made to employ the film comprising individual layers that have the thickness 
instantly claimed to balance the cost effectiveness and sealing properties since it 
has been held that where the general conditions of a claim are disclosed in the prior 
art, discovering the optimum or workable ranges involved only routine skill in the art. 
InreAller . 105 USPQ 233. 
5. Claim 15 is rejected under 35 U.S.C. 103(a) as being unpatentable over Keller et al 
(US 5,691 ,043) in view of Crighton et al (US 6,235,143) and Kong et al (US 
6,503,635) as applied to claim 1 3, further in view of Shreck (US 5,681 ,208). See 
discussion in the paragraph no. 4 above. Keller fails to teach or suggest a coated 
silica in the skin layer of the film. Shreck discloses that a polymeric film comprises a 
skin layer having a coated silica (comparative example 2). Therefore, it would have 
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been obvious to one having ordinary skill in the art at the time the invention was 
made to have incorporated a coated silica into the top skin layer motivated by the 
desire to obtain a film having high gloss and low coefficient of friction. 

6. Claim 21 is rejected under 35 U.S.C. 103(a) as being unpatentable over Keller et al 
(US 5,691,043) in view of Crighton et al (US 6,235,143), Kong et al (US 6,503,635), 
and Shreck (US 5,681 ,208) and Falla et al (US 5,674,944). See discussion in the 
paragraphs no. 4 and 5 above. Keller does not specifically teach the film comprising 
a phosphite and a fluoropolymer as the additives used in the core layer. Falla 
discloses a film comprising the additives including a phosphite antioxidant, and a 
fluoropolymer processing aid (column 6, lines 28 and 34). Therefore, it would have 
been obvious to one having ordinary skill in the art at the time the invention was 
made to have incorporated phosphite and fluoropolymer into the core layer 
motivated by the desire to obtain an ease of handling and stabilize the processing of 
the product. 

7. Claims 13-18 and 20 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Frognet et al (US 5,178,942) in view of Crighton et al (US 6,235,143) and 
Sheppard et al (US 6,455,150). Frognet discloses a multilayer opaque film having a 
five-layer construction meeting the claim limitations (column 5, lines 30-50). Frognet 
discloses the core layer consisting of 92% by weight isotactic polypropylene and 8 
wt % PBT as a cavitating agent (example 1 ). It is noted that the pigment particle is 
not a required component of the core layer (see examples 1 and 5). Frognet 
discloses the top skin layer comprising polypropylene and Si02 (column 11, lines 
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35-39), the bottom skin layer comprising a terpolymer of ethylene-propylene- 
butylene and Si02 (column 10, lines 40-41 and column 1 1 , lines 35-39). Frognet 
discloses the tie layers comprising polypropylene and at least one of the tie layers 
containing 2 to 6 wt % Ti02 (column 8, lines 60-62, and column 10, lines 26-27). 
Frognet is silent as to methyl acrylate as an antiblocking agent. Crighton discloses a 
heat sealed polymeric film comprising a polymethacrylate antiblock agent in an 
amount of 500 to 6000 ppm in the skin layer of the film (column 2, lines 32-34 and 
44). Therefore, it would have been obvious to one having ordinary skill in the art at 
the time the invention was made to use a polymethacrylate antiblock agent with the 
silica antibock of Frognet for the top skin layer motivated by the desire to obtain a 
film having better sealing with relatively higher slip on the heat seal jaws than the 
film with the antiblock agent comprising silica alone. 

Frognet does not specifically disclose the melting point of the terpolymer of 
ethylene-propylene-butylene in the bottom skin layer. Sheppard teaches that a 
multilayer film suitable as a packaging material comprises a skin layer including 
ethylene-propylene-butylene terpolymer having a melting point of 100°C to 140°C 
(column 5, lines 25-30). Therefore, it would have been it would have been obvious 
to one having ordinary skill in the art at the time the invention was made to use the 
ethylene-propylene-butylene terpolymer having the melting point instantly claimed 
because such a melting point is conventional to the ethylene-propylene-butylene 
terpolymer and Sheppard provides necessary details to practice the invention of 
Frognet. 
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Frognet does not specifically disclose the bottom skin layer comprising a 
silicone oil and a crosslinked silicone slip agent. Sheppard teaches that a multilayer 
film suitable as a packaging material comprises a bottom skin layer comprising less 
than 0.5% by weight silicone oil and crosslinked silicone slip agent (column 6, lines 
36-50). Therefore, it would have been it would have been obvious to one having 
ordinary skill in the art at the time the invention was made to use the bottom skin 
layer comprising silicone oil and crosslinked silicone slip agent for improving 
machinability and imparting reduction in the coefficient of friction to the surface of the 
bottom skin layer. Since the concentration of the additives is a result-effective 
variable and would have been recognized by one skilled in the art to impart the 
physical properties of the film with respect to whiteness, opacity, gloss and sealing 
characteristics. Thus, in the absence of unexpected results, it would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
employ the film comprising additives that have the concentration instantly claimed 
for high whiteness, outstanding opacity, good gloss and excellent sealing properties 
since it has been held that where the general conditions of a claim are disclosed in 
the prior art, discovering the optimum or workable ranges involved only routine skill 
in the art. In re Allen 105 USPQ 233. The combination of all the cited references 
meets all the limitations of structure and chemistry as required by the claims and 
thus the resulting film would inherently show an improved tear performance in a hot 
tack test. This is in line with In re Soada , 15 USPQ 2d 1655 (1990) which holds that 
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products of identical chemical composition can not have mutually exclusive 
properties. 

With regard to claim 15, Frognet does not disclose the film comprising the top 
skin layer comprising a coated silica. Shreck discloses a polymeric film comprising a 
skin layer having a coated silica (comparative example 2). Therefore, it would have 
been obvious to one having ordinary skill in the art at the time the invention was 
made to have incorporated a coated silica into the top skin layer motivated by the 
desire to obtain a film having high gloss and low coefficient of friction. 

With regard to claim 20, Frognet discloses a multiplayer film having the core 
layer comprising about 75% of the total film thickness, the tie layer of 20% of the 
total film thickness and the skin layer of 5% of the total film thickness (example 5). 
Since the thickness is a result-effective variable and would have been recognized by 
one skilled in the art to reduce the cost of the production while maintaining a 
multilayer film that has excellent sealing properties. Thus, in the absence of 
unexpected results, it would have been obvious to one having ordinary skill in the art 
at the time the invention was made to employ the film comprising individual layers 
that have the thickness instantly claimed to balance the cost effectiveness and the 
sealing properties since it has been held that where the general conditions of a claim 
are disclosed in the prior art, discovering the optimum or workable ranges involved 
only routine skill in the art. In re Allen 105 USPQ 233. 
8. Claim 21 is rejected under 35 U.S.C. 103(a) as being unpatentable over Frognet et 
al (US 5,178,942) in view of Crighton et al (US 6,235,143) and Sheppard et al (US 
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6,455,150) and Falla et al (US 5,674,944). See discussion in the paragraph no. 7 
above. Frognet does not specifically disclose the film comprising the core layer 
including a phosphite antioxidant and a fluoropolymer anti-condensing agent. Falla 
discloses a film comprising the additives including a phosphite antioxidant, and a 
fluoropolymer processing aid (column 6, lines 28 and 34). Therefore, it would have 
been obvious to one having ordinary skill in the art at the time the invention was 
made to have incorporated phosphite and fluoropolymer into the core layer 
motivated by the desire to obtain an ease of handling and stabilize the processing of 
the product. 

Conclusion 

9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Hai Vo whose telephone number is (571) 272-1485. 
The examiner can normally be reached on M.T.Th, F, 7:00-4:30 and on alternating 
Wednesdays. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Terrel Morris can be reached on (571 ) 272-1478. The fax 
phone number for the organization where this application or proceeding is assigned 
is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR 
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only. For more information about the PAIR system, see http://pair-direct.uspto.gov. 
Should you have questions on access to the Private PAIR system, contact the 
Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



HV 



